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Address
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Phone:       
Fax:
Email:                                  Atty. Reg. #:
	Case Number:  YRJV##
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	MOTION TO DESIGNATE GUARDIAN AD LITEM AS HOLDER OF CHILD(REN), NAME’(S’), PSYCHOTHERAPIST-PATIENT PRIVILEGE 




The Guardian ad litem (GAL), NAME, for the minor Child(REN), NAME(S), respectfully requests an order designating the GAL as the holder of the Child(REN), NAME’(S’), psychotherapist-patient privilege.  In support, the GAL states:
DUTY TO CONFER

1. This GAL conferred with the Child(REN), NAME(S), the City/County Attorney, NAME, and [insert other roles and names if applicable].     

2. NAME(S) does/do not support this motion. 

3. NAME(S) does/do not support this motion.
4. NAME(S) has/have not responded to this GAL’s attempts to confer.

FACTS

5. [State all facts supporting your request that you be designated the holder of the child(ren)’s psychotherapist-patient privilege.  The next few paragraphs provide an example of what you may want to state.]
6. This dependency and neglect (D&N) case was filed on Month day, year.   
7. The Court appointed the undersigned attorney as Guardian ad litem for the minor Child(REN), NAME(S), on Month, day, year, pursuant to § 19-3-111, C.R.S. (2016).  
8. NAME is currently in the temporary custody of DEPARTMENT/CAREGIVER under the protective supervision of the NAME County Department of Human Services. 
9. The Child(REN), NAME(S), is/are # years old.    
10. The Child(REN), NAME(S), is/are in court-ordered therapy.  
11. The Child(REN), NAME(S), has/have delays and/or cognitive difficulties.  [Explain.]
12. Respondent Mother has not made an admission to the petition in dependency and neglect. [Provide facts illustrating why the Mother should not hold the Child(REN)’s psychotherapist-patient privilege.]
13. Respondent Father(S), NAME(S), has/have not made an admission to the petition in dependency and neglect.  [Provide facts illustrating why the Father(S) should not hold the Child(REN)’s psychotherapist-patient privilege.]
LAW
14. The psychotherapist-patient privilege prohibits certain mental health professionals from being examined regarding statements made by their patients during their professional employment, without the consent of their patients. § 13-90-107(1)(g), C.R.S. (2016).  The privilege “shields communications between the therapist and the patient from disclosure and prevents pretrial discovery of files or records derived from or created during the course of ongoing mental health treatment.”  L.A.N. v. L.M.B., 292 P.3d 942, 947 (Colo. 2013).    
15. In L.A.N. v. L.M.B., the Colorado Supreme Court explored the psychotherapist-patient privilege as it relates to children involved in D&N cases.  Id. at 947-53.  The Court concluded that children involved in D&N proceedings enjoy the privilege unless the communications between children and mental health professionals form the basis of a mandatory child abuse or neglect report pursuant to Colorado Revised Statute section 19-3-304.  Id. at 947.  In fact, the Court stated, “Juvenile patients in particular require the privacy protection provided by the [psychotherapist]-patient privilege due to the sensitive nature of children’s mental health care.”  Id.
16. The Court also established the following framework for identifying the holder of the psychotherapist-patient privilege for children involved in D&N proceedings:
a. Although Colorado generally recognizes that patients hold their own psychotherapist-patient privilege, “when the patient is a child who is too young or otherwise incompetent to hold the privilege, the child’s parent typically assumes the role of privilege holder.”
  Id. at 948.  
b. A parent cannot hold a child’s privilege “when the parent’s interests as a party in a proceeding involving the child might give the parent incentive to strategically assert or waive the child’s privilege in a way that could contravene the child’s interest” in maintaining confidentiality.  Id.
c. Where the psychotherapist-patient privilege is not abrogated by Colorado Revised Statute section 19-3-311, and where neither the child nor the child’s parents can hold the privilege, the GAL holds the privilege.  Id. at 950.  Because a GAL’s “client” is the best interests of the child, a GAL owes professional fiduciary duties of confidentiality and loyalty to the best interests of the child.  Id.  “These professional duties serve the privacy interest of the psychotherapist-patient privilege that the General Assembly aimed to protect [. . . when it created the psychotherapist-patient privilege] because the GAL must refrain from revealing privileged information if doing so would be contrary to the child’s best interests.”  Id.   Moreover, “the GAL is in an optimal position to understand when to assert or waive the child’s privilege in order to serve the child’s best interests due to the nature of the GAL’s statutory duties.”  Id.  The Colorado Children’s Code requires that a GAL be appointed in every D&N case and requires GALs to investigate cases, question witnesses, and make recommendations concerning the child’s welfare, among other duties.  Id.  “The knowledge gained by fulfilling these [statutory] obligations places the GAL in the best position to determine what information to disclose in the best interests of the child.”  Id.  
ARGUMENT
17. The age and/or cognitive abilities of the Child(REN), NAME(S), prevent(S) him/her/them from holding his/her/their own psychotherapist-patient privilege.  [Explain.]  As a result, this Court should find that the Child(REN), NAME(S), is/are incompetent to hold his/her/their own psychotherapist-patient privilege.
18. The parent(S), NAME(S), cannot hold the Child(REN)’s, NAME(S), psychotherapist-patient privilege because the parent’(S’) interests not only “might give the parent incentive to strategically assert or waive the child’s privilege in a way that could contravene the child’s interests”, L.A.N., 292 P.3d at 948, but will give the parent(S) that incentive.  Emphasis added.   [Explain why the parent(S) will waive the Child(REN)’s privilege for reasons other than the best interests of the Child(REN).  Examples may include an overly-cooperative parent who will waive the privilege merely because DHS asks them to, a parent who does not believe his/her child’s outcries, and/or a parent who sides with the perpetrator.]  Therefore, this Court should find that the parent(S), NAME(S), of the Child(REN), NAME(S), cannot hold the Child(REN)’s psychotherapist-patient privilege.
19. The GAL should hold the Child(REN)’s psychotherapist-patient privilege.  [Explain.]  Therefore, this Court should designate the GAL as the holder of the Child(REN), NAME’(S’), psychotherapist-patient Privilege.

WHEREFORE, this GAL respectfully requests that this Court designate this GAL as the holder of the Child(REN), NAME’(S’), psychotherapist-patient privilege.  




RESPECTFULLY submitted this # day of Month, year.  

____________________________________

            
Name of GAL, #

GAL 
CERTIFICATE OF DELIVERY OR MAILING
I hereby certify that a true and correct copy of this Motion to Designate Guardian ad Litem as Holder of Child(REN), NAME’(S’), Psychotherapist-Patient Privilege was hand-delivered, sent by email, or sent in the U.S. mail, first-class, postage prepaid, this # day of Month, year, duly addressed as follows:
Name(s) of individual(s) the document was sent to, with address(es) where they were sent
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	Case Number: YRJV##

Division: #

	ORDER REGARDING MOTION TO DESIGNATE GUARDIAN AD LITEM AS HOLDER OF CHILD(REN), NAME’(S’), 
PSYCHOTHERAPIST-PATIENT PRIVILEGE HOLDER



THIS COURT, having reviewed the Motion to Designate Guardian ad Litem as Holder of Child(REN), NAME’(S’), Psychotherapist-Patient Privilege (Motion), and the Court file, having heard any evidence presented and considered the statements of the parties and their counsel, and being fully advised, FINDS:

1. The Motion is well-founded and supported by the evidence. 

2. The Child(REN), NAME(S), cannot hold his/her/their own psychotherapist-patient privilege because he/she/they is/are □ too young and/or □ otherwise incompetent to hold that privilege.  
3. The Child(REN)’s parent(S), NAME(S), cannot hold the Child(REN)’s psychotherapist-patient privilege because the parent’(S’) interests as a party in □ this and/or □ other proceedings in which the Child(REN) is/are involved might give the parent(S) incentive to strategically assert or waive the Child(REN)’s privilege in a way that could contravene the Child(REN)’s interest in maintaining confidentiality.  
4. The GAL is best suited to hold the privilege, as neither the Child(REN) NAME(S) nor the Child(REN)’s parent(S) NAME(S) can hold the privilege.   

THEREFORE, THIS COURT ORDERS:  

1. The Motion is granted.  
2. The GAL is holder of the Child(REN), NAME’(S’), psychotherapist-patient privilege.  

DONE this ____________________ day of _______________________, 2017
BY THIS COURT:








____________________________________







JUDGE/MAGISTRATE _______________
This Court returned a true and correct signed copy of this Order to the Guardian ad litem for distribution of this Order to the parties via the below Certificate of Delivery or Mailing.







____________________________________

NAME _______________

CERTIFICATE OF DELIVERY OR MAILING
I hereby certify that a true and correct copy of this Order was hand-delivered, sent by email, or sent in the U.S. mail, first-class, postage prepaid, this # day of Month, year, duly addressed as follows:
Name(s) of individual(s) the document was sent to, with address(es) where they were sent 







____________________________________






Name 

� 	The Court declined to provide criteria for determining whether a child is too young or otherwise incompetent.  L.A.N., 292 P.3d at 948, fn. 1.  This Court may wish to consider the following:


adoptions require written consent of children 12 and older, § 19-5-203(2), C.R.S. (2016); 


children 15 and older can consent to mental health treatment, § 27-65-103(2), C.R.S. (2016);


eighteen-year-olds can sue and/or be sued in civil actions without a GAL or someone acting on their behalf, § 13-22-101(1)(c), C.R.S. (2016); and  


juveniles who are incompetent to proceed as defined by Colorado Revised Statute section 16-8.5-101(11) cannot be tried or sentenced.  19-2-1301(1), C.R.S. (2016).  Colorado Revised Statute section 16-8.5-101(11), explains that a defendant is “incompetent to proceed” when “as a result of a mental disability or developmental disability, the defendant does not have sufficient present ability to consult with the defendant’s lawyer with a reasonable degree of rational understanding in order to assist in the defense, or that, as a result of a mental disability or developmental disability, the defendant does not have a rational and factional understanding of the criminal proceedings.”





Last modified 7/25/17

